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Policy Statement TC \l1 "Policy Statement
Bannock Planning Organization

Disadvantaged Business Enterprise Program

It is the policy of the Bannock Planning Organization to ensure that DBEs, as defined in 49 CFR Part 26, have an equal opportunity to receive and participate in USDOT-assisted contracts.  It is also our policy:

1. 
To ensure non-discrimination in the award and administration of US DOT assisted contracts;

2. 
To create a level playing field on which DBEs can compete fairly for DOT assisted contracts; 

3. 
To ensure that the DBE Program is narrowly tailored in accordance with applicable law;

4. 
To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are permitted to participate as DBEs;

5. 
To help remove barriers to the participation of DBEs in USDOT-assisted contracts;
6. 
To work cooperatively with the Idaho Transportation Department to assist the development of firms that can compete successfully in the market place outside the DBE program; and

7. 
To work cooperatively with ITD on implementation of Idaho’s DBE program.

The Planning Director has been designated the DBE Liaison Officer.  In that capacity, the Planning Director is responsible for implementing all aspects of the DBE program.   Implementation of the DBE program is accorded the same priority as compliance with all other legal obligations incurred by the Bannock Planning Organization in its financial assistance agreement with the Idaho Transportation Department. 

This policy statement has been reviewed by the BPO Policy Board.  In addition, BPO has distributed this statement to DBE and non-DBE businesses that perform work for ITD on USDOT-assisted contracts through mailings, newspapers, and BPO’s website.

Steve England, Chair BPO Policy Board

Date


Introduction  TC \l1 "Introduction 
The Bannock Planning Organization (BPO) recognizes its responsibility to ensure that Disadvantaged Business Enterprises (DBEs) have equal opportunity to participate in the performance of the USDOT-assisted contracts and subcontracts administrated by BPO and the Idaho Transportation Department.   As part of this effort to fulfill this responsibility, ITD has revised their Disadvantage Business Enterprise Program (DBE) Program Plan to reflect requirements and guidance contained in 49 CFR Part 26.  BPO, the Metropolitan Planning Organization (MPO) for the Pocatello Urbanized Area, has developed this DBE program to address the same federal regulations.  

BPO receives funds under Titles I and III of the Transportation Equity Act for the 21st Century (TEA-21), and subsequent Extension Acts.  Also received are federal transit funds authorized by Titles I and III of ISTEA.  Therefore, BPO is required by CRF 49 Part 26 to develop a Disadvantage Business Enterprise Program. 

Metropolitan Planning Organization’s as defined by Transportation Equity Act for the 21st Century (TEA-21) Public Law 105-178 or any re-authorization of this act must develop DBE program.  BPO also recognizes ITD as the lead agency in the administration of the DBE program in Idaho.  

Scope TC \l2 "Scope
This DBE program and requirements apply to Federal-aid highway funds authorized under Titles I (other than Part B) and V of the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA) or Titles I, III, and V of the Transportation Equity Act for the 21st Century (TEA-21), and subsequent Extension Acts.  Also federal transit funds authorized by Titles I, III, V, and VI of ISTEA or Title 49, U.S. Code or Titles I, III, and V of TEA-21.

This program does not apply if there is no Department of Transportation financial assistance involved in the contract. 

Assurance TC \l2 "Assurance
Bannock Planning Organization has signed the following assurance, applicable to all USDOT-assisted contracts and subcontracts administered by BPO.
The Bannock Planning Organization shall not discriminate on the basis of race, color, national origin, or sex in award and performance of any DOT-assisted contract or in the  administration of its DBE program or the requirements of 49 CRF Part 26.  The BPO will take all necessary and reasonable steps under 49 CFR Part 26 to ensure nondiscrimination in the award and administration of DOT-assisted contracts.  BPO’s DBE Program, as required by 49 CFR Part 26 and as approved by the Idaho Transportation Department (ITD), is incorporated by reference in this agreement.  Implementation of this program is a legal obligation and failure to carry out its terms shall be treated as a violation of this agreement.  Upon notification to BPO of its failure to carry out its approved program, ITD may impose sanctions as provided for under Part 26 and may refer the matter to the USDOT.  The USDOT, in appropriate cases, may refer the matter for enforcement under 18 U.S.C 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 ext seq). 

Any person who believes that BPO has failed to comply with its obligations under this program may file a written complaint with ITD and/or the appropriate USDOT Modal Administration as listed under 49 CFR 26.103 and 26.105.

Administration TC \l1 "Administration
DBE Liaison Officer TC \l2 "DBE Liaison Officer
The Planning Director has the responsibility for the program.  The Planning Director shall advise the Policy Board on all DBE related issues.  The Planning Director will also work with ITD EEO Office personnel in the administration of BPO’s DBE program.  Duties and responsibilities include: 

· 
Working with Policy Board to set annual goal;

· 
Analyzing BPO’s progress toward goal attainment; 
· 
Reviewing all USDOT-assisted contracts for compliance with established goals and requirements; 
· 
Coordinating with ITD’s DBE Coordinator the activities and goals of BPO;
· 
Ensuring that bid notices and request for proposals are available to DBEs in a timely manner; 
·       Gathering and reporting statistical data and other information required by USDOT.

The Planning Director’s primary job is ensuring that BPO’s plans, programs, and activities comply with all federal requirements and rules, as well as BPO’s DBE Policy Statement.  Therefore, BPO has adequate staff to administer the program in compliance with CFR 49 Part 26.


DBE Certification Process TC \l1 "DBE Certification Process
As of February 27, 2002, BPO’s Policy Board authorized the cooperative agreement establishing the Idaho Unified Certification Program for the Disadvantaged Business Enterprise Program.   The United Certification Program process developed and implemented by the Idaho Transportation Department for the State of Idaho has been reviewed by BPO staff and Policy Board.  We recognized this program as the authorizing process for certification, recertification and decertification of firms in the Disadvantaged Business Enterprise Program for the State of Idaho as required by 49 CFR Part 26.81. 

BPO will maintain a link on our website directing prospective DBE firms and contractors to ITD’s DBE program.  In addition, BPO will maintain a current DBE Directory and make available to the public either through ITD website or in printed copy upon request. 


DBE Goals TC \l1 "DBE Goals
Overall Goals TC \l2 "Overall Goals
BPO will use the following process each year to determine its overall goals:

· 
In June the Planning Director working with BPO’s Technical Advisory Committee will determine the activities and work tasks that might be contracted out in the upcoming fiscal year.  If there is no upcoming work then no goal is required.  This review will include a scope of potential work activities involved in the contract. 

· 
In July BPO will publish a notice in the Idaho State Journal, minority-focus media, and website advising the public of the proposed overall goal, and that the rational for its development is available for inspection during normal business hours in BPO offices, 214 East Center, Pocatello, Idaho 83201 for 30 calendar days following publication.  The notice will further inform readers that comments will be received for 45 calendar days from the date of publication at the above address 

· 
Proposed goals and summary of public comments will be sent to the ITD DBE Liaison Officer by September 1 of each year.   Included with the goals are descriptions of the methodologies used, the base figures, and the evidence relied on for adjustments. 

· 
The new annual goal takes effect on October 1 of each year.  The goals provide for participation by all certified DBE’s and are not subdivided into group-specific goals. 

Statistical Analysis TC \l3 "Statistical Analysis
BPO is a relative small organization with few consultant contracts during any given year. The steps used to determine the overall goals therefore use a combination of those listed in CRF 49 Part 26.45.  The process is designed to meet the objectives of our DBE policy statement. 
The goal will be stated as a percentage of total funds of USDOT-assisted contracts to be used in the forthcoming fiscal year.  
Step 1.   
 TC \l4 "Step 1.   
Determine the number and type of contacts that would be issued due the upcoming year.  A 0% goal is established if no contracts are identified in the Unified Planning and Work Program (UPWP). 

Step 2. TC \l4 "Step 2.
For each type of activity proposed in the UPWP a percentage will be determined from those firms within a 100 mile radius of the BPO service areas (ITD District 5) that are on the term agreement list based on those within the same areas that are DBE certified.  The percentage will be based on those types of activities that can be performed by DBE firms and will be averaged to determine an annual goal. 
The overall goal will reflect conscious and neutral participation goals.  Race neutral goals are those that are achieved when a DBE firm is the successful bidder on a contract or subcontract through regular contract administration procedures.  Race conscious goals are those achieved through establishment of a percentage of contract cost that must be awarded to a certified DBE or good faith efforts to do so must be demonstrated. 
Race neutral goals will be assigned using the following method.   If the initial goal percentage calculated above is 0% no race neutral goal will be established and all of the goal must be achieved by conscious efforts.   If two or more firms meet the 100 mile radius for the task described in the UPWP than 100% of that project amount will be assigned as a race neutral goal. 
Race conscious goals will be the difference of the total annual goal minus the percentage assigned as a race neutral goal. 

Step 3.  TC \l4 "Step 3. 
This proposed annual goal will be compared against ITD’s proposed annual overall DBE goal.  If the proposed goal is significantly more or less than ITD’s annual goal, a closer investigation into the goal methodology will be undertaken.
Methods of Achieving Goal TC \l3 "Methods of Achieving Goal
As indicated above, there are two primary methods of achieving the annual DBE goal.  The first is based on race-neutral methodology the second method involves contract goals.  Contract goals require a certain portion of the contracts dollar amount to be met with DBE certified firm(s).  BPO tends to have less than two contracts per year.  If it appears that the overall goal will not be met using race-neutral methods the Planning Director will assign a contract goal.


Pre-bid, Contract and Award Procedures TC \l1 "Pre-bid, Contract and Award Procedures
Contract Assurance TC \l2 "Contract Assurance
BPO includes in its USDOT-assisted contracts, and reviews all subcontracts for inclusion, the following clauses:

The contractor or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract.  The contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of USDOT-assisted contracts.  Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as BPO deems appropriate. 
DBE Notification  TC \l2 "DBE Notification 
The Planning Director notifies DBE firms of contract opportunities by:

· 
Notifying ITD DBE Coordinator of contract opportunities

· 
Mailing an invitation to bid to DBE consultants on the ITD term agreement list. 
Prime Contractor Notification  TC \l2 "Prime Contractor Notification 
When a contract contains a DBE goal, the goal is included in the “Notice to Contractors.”  All proposals shall include the Civil Rights Special Provisions regarding the DBE goal. 

Award TC \l2 "Award
The award of the contract to the most qualified firm can be completed once all pre-award conditions are met.  For contracts that do not have a contract DBE goal, but have either a DBE prime contractor or sub-contractor these conditions include:

· 
Listing of names of DBE and Non-DBE firms on the contracts

· 
Description of the tasks assigned and dollar amount for each firm.

For contracts that have a contract goal these conditions include: 

· 
List of DBE and non-DBE sub-consultants with tasks lists and dollar participation anticipated.
·       Signed confirmation for DBE(s) that they are participating in the contract as specified in the prime contractor’s proposed scope of work.   
· 
Documentation of good faith efforts if the goal cannot be met. 

Good Faith Efforts to Contract with DBEs TC \l3 "Good Faith Efforts to Contract with DBEs
BPO will utilize the procedures listed in Idaho Transportation Department’s Disadvantaged Business Enterprise Program if it becomes necessary to evaluate good faith efforts.  The Planning Director in consultation with ITD EEO office will evaluate the good faith effort of the consultants.  The Planning Director will make the final decision whether a firm made a good faith effort or not.  
Counting DBE Participation Toward Contract Goals TC \l3 "Counting DBE Participation Toward Contract Goals
DBE participated is counted when:

· 
Only the value of the work actually performed by and paid to DBEs is creditable toward the contract goal, including the cost of supplies and materials obtained by the DBE for work on the contract. 

· 
When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted work may be counted toward the DBE goals if the DBE’s subcontractor is itself a DBE. 

· 
A DBE must be certified when the contractor’s scope of work is submitted. 

· 
A contractor may count toward its DBE goals only those expenditures to certified DBE firms that provide a Commercially Useful Function on the project. 

Contract Performance TC \l2 "Contract Performance
Commercially Useful Function TC \l3 "Commercially Useful Function
In order for DBE contractor payments to be counted toward DBE goals, the DBE contractor must perform a commercially useful function, i.e., it must be responsible for execution of the work of the contract and must carry out its responsibilities by actually performing, managing and supervising the work involved, consistent with standard industry practices. 

This means that:

· 
The DBE must also be responsible for ordering its own materials and supplies, determining quantity and quality, negotiating price, installing (where applicable) and paying for the material itself;

· 
The DBE must perform work commensurate with the amount of its contract;

· 
The DBE’s contribution cannot be that of an extra participant or a conduit through which funds are passed in order to obtain the appearance of DBE participation;

· 
The DBE must exercise responsibility for at least fifty (50) percent of the total cost of its contract with its own work force;

· 
None of the DBE’s work can be subcontracted back to the prime contractor, nor can the DBE employ the prime’s, or other subcontractor’s supervisors currently working on the project; and 

· 
The DBE owner must hold licenses and any other professional licenses required for the type of work he/she performs on the project.

Monitoring Compliance
When a DBE sub consultant begins work on the project, the Planning Director reviews the DBE’s operation and completes an ITD-1701 Commercial Useful Function Determination.   The Planning Director ensures that DBE owners, supervisory personnel and employees are distinguishable from other personnel on the job.  If the Planning Director determines that the DBE firm is not performing a commercially useful function, he/she will notify the prime contractor in writing regarding the finding and give the contractor five days to eliminate the infraction.  The Planning Director will also send a copy of this letter to the ITD EEO officer.  
Recording Keeping TC \l3 "Recording Keeping
All contract records related to DBE participation must be maintained by contractors and subcontractors during the project and for three years after the completion of the contract.  BPO, ITD, and FHWA employees must be allowed to interview contractors and DBE employees as necessary. 

All DBE records maintained by contractors and subcontractors must be made available to BPO, ITD, or FHWA personnel for inspection, copying, or transcription for three (3) years after completion of the contract.  

Failure to comply with the above two paragraphs may result in the imposition of sanctions.

BPO will maintain a file of all contracts that include a DBE firms.  This file will include certified notice of payment to DBE firms, monitoring documents and other information related to ensuring that DBE and Prime Consultants meet their requirements. 
Sanctions TC \l3 "Sanctions
After investigating and obtaining evidence that the contractor is not complying with the terms of the contract the Planning Director will take the following action:

· 
Advise the contractor, in writing, that specific infractions have been observed which must be corrected within five days and that failure to take corrective action will result in withholding all or part of progress payments;

· 
If deficiencies are not corrected, the Planning Director will withhold progress payments; and 

· 
If violations persist, the Planning Director, in coordination with the ITD’s EEO Manager may take any of the following actions , as provided in the contract:

· Continue to withhold progress payments until the contractor is in compliance;

· Suspend the contract, in whole or in part, until the contractor is in compliance.  No progress payment is made during this time and no time extension is given; or

· Cancel or terminate the contract for cause as authorized under contract specifications.
· Assess against the contactor’s final payment on this contract or any progress payments on current or future Idaho Federal-Aid projects an administrative remedy by reducing the final payment or future progress payment in an amount equal to 10% of this contract or $7,700 whichever is less.
Payments to Subcontractors TC \l3 "Payments to Subcontractors
BPO includes the following clause in each USDOT-assisted contract:

The contractor shall pay each subcontractor for satisfactory performance of its contract items no later than thirty (30) calendar days from receipt of each payment the contractor receives from BPO.  The contractor shall return retainage payments to each subcontractor within thirty (30) calendar days after the subcontractor’s work is satisfactorily completed.   The contractor shall certify that payment to each subcontractor has been made on certification forms provided by BPO.

Contractors shall submit an ITD Form 2892 Certification of Payment with all invoices submitted during the project. 
!Unexpected End of Formula

